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 “Physician-Led Ambulatory Surgical Centers: 

Vital to Meeting the Surgical Needs of Tomorrow”

This year, 20 million surgical procedures will be performed in America’s ASCs. Almost all of those patients will return home the same day of their surgery and will resume most normal activities within a matter of days. Talk to these patients and you will hear how overwhelmingly satisfied with their ASC experience. Safe and high-quality services, ease of scheduling, greater personal attention and lower costs are among the main reasons cited for the growing popularity of ASCs as a place for having surgery. Thus, as advances in technology have allowed more and more procedures to move into the ASC setting, Americans increasingly are choosing to have their surgery performed in this patient-focused environment. 

ASCs save insurers and government health care programs billions of dollars through lower fees and the avoidance of costly hospitalizations. The Medicare program alone saves more than $1 billion per year by having procedures performed in ASCs rather than in hospitals. In an age when most innovations in heath care come with a hefty price tag, ASCs stand out for their rare ability to combine improved quality and customer service with demonstrably reduced costs. 

ASCs are among the most highly regulated of health care providers. ASCs that receive Medicare payments must meet the program’s certification criteria receive payments only for those procedures that have been approved by Medicare. By law, Medicare reimbursement for services provided in ASCs must be “substantially less” than the amount the program would pay if those same services were performed on an inpatient basis in a hospital and may not exceed the amount paid to hospital outpatient departments for the same services. 

Although empirical data on the subject is scarce, an often quoted rule of thumb among developers of ASCs is that one-third of all ASC projects lose money, one-third break even, and only one-third are profitable. Regardless of the actual numbers, the point is that physicians investing in ASCs undertake significant risks and, in addition to not making money, may actually lose money on their investments. 

In the early 1990s, physicians were being given exclusive opportunities to invest in clinical laboratory joint ventures that, strangely enough, did not own any lab equipment or perform any testing. Instead, these “hell laboratories” existed on paper only and were solely intended to funnel money from a pre-existing, functioning laboratory back to the physicians who ordered tests. The proliferation of such arrangements eventually led to a series of studies that found physician ownership in these types of ancillary services led to over-utilization, poor quality, and higher prices. The most noted of these was a 1991 study that found significantly higher utilization rates and charges at physician-owned clinical laboratories, diagnostic imaging facilities and physical therapy providers. 

None of these abuses were found with respect to ASCs, however. In fact, the study specifically looked at physician ownership of ASCs and found no correlation between such ownership and utilization. 
Looking at this history, a number of factors seem to explain why physician ownership of ASCs does not involve the same over-utilization concerns that were found with physician ownership of facilities: 
· First, by their nature, surgical services are much less likely to be abused. Indeed, it is one thing for patients to submit to unnecessary MRIs or to extra physical therapy sessions; as a practical matter, however, patients will not routinely submit themselves to unnecessary surgery.

· Second, physicians use ASCs as an extension of their office practice. Not coincidentally, the documented concerns with labs, MRI and PT all involved ancillary service providers to which physicians made referrals, but at which the physicians themselves did not directly provide services. In those situations, an ordering physician’s ability to generate additional revenue is not constrained by his own time or availability, since someone else performs the services. By contrast, the typical physician-owner of an ASC personally performs surgery on patients he/she refers. Most often, ASCs are used for procedures that are not appropriately performed in a physician’s office. Thus, ASCs provide the dedicated operating rooms, staffing levels and sophisticated equipment that physicians need to safely perform these kinds of procedures as an extension of their office practice.
· Third, ASC services are paid through a composite rate. Medicare pays ASCs a composite (fixed fee) rate that covers all of the services provided in connection with a covered procedure, including all related diagnostic/therapeutic items/services. Thus, for example, the ASC facility fee includes any lab tests in connection with a surgical position, so the physician-owner has no incentive to order extra lab tests.
Thus, when Congress acted in 1989 and 1993 to adopt the “Stark Law” prohibiting certain forms of physician self-referral for Medicare and Medicaid patients, it was no accident that ASC services were not among the 11 “designated health services” covered by the law. In direct response to documented concerns about over-utilization, laboratory, imaging and physical therapy services were all made subject to the Stark Law. However, ASC facility services were deliberately excluded from the law because there was no evidence of, and no real potential for, abuse. 

In explaining the rationale for the ASC “safe harbor” (which protects physician investments in ASCs from prosecution when certain standards are met), the Office of Inspector General indicated that: 

Where the ASC is functionally an extension of a physician’s office, so that the physician personally performs services at the ASC on his or her own patients as a substantial part of his or her medical practice, we believe that the ASC serves a bona fide business purpose and that the risk of improper payments for referrals is relatively low . . . . [O]bvious and legitimate business and professional reasons exist for the ownership, including convenience, professional autonomy, accountability and quality control. Moreover, any risk of over-utilization or unnecessary surgery is already present by reason of the opportunity for a surgeon to generate his professional fee; the additional financial return from the ASC is not likely to increase the risk of over-utilization of procedures significantly . . . . In addition, Medicare’s uniform, prospectively-established ASC payment methodology and the safe harbor’s restriction on billing Medicare separately for ancillary services provide further assurance against abuse. 

Thus, according to no better source than the agency charged with eliminating fraud, waste and abuse in federal health care programs, physician ownership of ASCs in fact is different from ownership of other health care entities and merits special regulatory protection to help promote its growth. 

ASC Association is a non-profit association representing the interests of ambulatory surgery centers, the medical professionals who provide services in such centers and the patients who receive care in such centers. 
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